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Passed by Shri SBhiv Pratap Singh, Commissioner (Appeala), Rajkot.
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_ Arising out of above mentioned OO issued by Additlonal/ Joint/Deputy/Assistant Commissioner, Central

Excise/ST / GST, Ralkot / Jamnagar / Gandhidham :

FfaFaiaTRardt ¥ 9% © 71 /Name & Address of the Appellant & Respendent :-

M/s. Rototon Polypack Pvt Ltd, Opp. Dharamajivén Ind. Area, B/h S.T.
Workshop, S8wami Narayan Gurukul, Ra,jkot.
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prescribed under Rule 9 (2} &9(2A) of the Service Tax Rules, 1954 and shall be accom amed ¥ a of order .
of Commissioner Central Excise or Commtamoner Central Excise (Appeals) (one of which shall be a cmed copy)
and copy of the order assed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ ice Tax to file the appeal before the Appeilate Tribunal.
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Appeal No: ¥2/35 &36/ RAJ/ 2022

e 3™ /ORDER-IN-APPEAL
M/s Rototon Polypack Pvt. Ltd., Opp. Dharamajivan Industrial Area, B/h
S.T Workshop, Swami Narayan Gurukul, Rajkot-360001 (hereinaﬁer referred to
as appellant) filed appeal NO.VZ /35 & 36/Raj/2022 against Order-in-Original
No.35 ‘& 36/D/AC/2021-22 dated 23.03.2022 (hereinafter referred to as
. ‘impugned order’) passed by the Assistant Commissioner, Central GST Division, '
Rajkot-I (hereinafter referred to as ‘adjudicating authority)}.

2. Briefly stated, the facts of the case are that the appellant was engaged in
manufacture of ‘ﬂc}uble packing material’. During the audit of the records of the
appellant it was noticed that the appellant has not included the cost of cylinders
"received free of cost from the customers in the assessable value of finished goods
" manufactured. Therefore, a show cause notice clateci 19.06.2018 and 29.04.2019
~ were issued to the appellant to recover the Central Excise duty being the amount
of Central Excise duty on the cost of cylinders supplied by the customers. The
adjudiceiting authority confirmed the demand and imposed penalty equal to the
amount of duty confirmed under Séctiori 11AC of the Central Excise Act, 1944
- and 1mposed penalty of Rs.5,000/- under rule 27 of the Central Excise Rules,
2002. Vide Order-in-Appeal No.RAJ-EXCUS-000-APP-085-2020 dated
* 31.07.2020 and No.RAJ-EXCUS-000-APP-15-2021 dated 24.05.2021 it was held
that the value of the cylinder/ repairing charges should be édded/ apportioned
in the assessable value of the finished goods and remanded the matter to the
adjudicating authority to re-determine the quantum of demand only on the
amortized cost in respect of number of pouches manufactured and sold to their
‘customers The ad_]udlcatmg authonty, in the .denovo proceedings, again
" confirmed the demand of Rs.17,44,892/- arrd imposed penalty of Rs. 12,64,625/-
under Sectiox:l 11AC of the Central Excise Act, 1944,

3. The appellant filed appeals wherein they, inter alia, contended that'the
adjudicating authority has erred in confirming the demand overlooking the
direction given by the Hon’ble Commissioner {Appeals). The appellant submitted
~ that the adjudicating authdrity has discarded documentary evidences produced
. and ignored the fact that the certificate was issued by the manufacturer, who
has supplied the cylinder to their buyers. They submitted that the adjudicating
authority while demanding duty for the period prior to 2016-17 has also not
- clarified the details of supply and has taken Tigures from their books of account
and hence the value worked out by the appeliant on the basis of F.Y 2016-17 is
‘proper.and justified. The appellant contended that it is well settled principle of
. law that the amortized value of free supply of tool is to be added to the assessable

RaE, the goods, however the department has demanded duty on the total
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demand by relying on Section 4 read with rule 6 of Valuation Rules and ignoring

the fact that in earlier round of litigation the same authority had relied on rule

11 of Central Excise Valuation Rules. The appellant also submitted that the

adjudicating authority has erred in imposing penalty..

4. Advocate Paresh Sheth appeared for personal hearing on 29.11.2022
and reiterated the contentions raised in the appeal. He submitted that the lower
authority has not considered the Chartered Accountant Certificate and not taken
dmortized cost of the cylinder for purpose of duty despite clear directions by the
Commissioner (Appeals} in this regard vide Order-in-Appeal No. No.RAJ-EXCUS-
000-APP-085-2020 dated 31.07.2020. He also submitted a copy of Order—in—
Original - No.31/AC/NS/2021-22 dated - 11.02.2022 by the Assistant

Commissioner, Division-II, Rajkot wherein in the identical issue In denovo

proceedings in pursuance to directions of " the Appellate ‘authority, lower

authority had accepted Chartered Accountant certificate and taken amortized
cost. Therefore, he requested to direct the lower authority to accept the Chartered

Accournitant certificate in this case.

5. I have carefuliy gone through the facts of the case, the impugned: order,
the appeal memorandum and written as well as oral submissions made by the
Appellants. The issue to be decided is whether the impugned order, in the facts
of this case, confirming demand and imposing penalty is correct, legal and proper

or not.

7. ' The appellant, in the present appeal, is‘only contesting the value arrived
at by the adjudicating authority while demanding the Central Excise duty. After

going through the facts of the case, I find that the issue of inclusion of amortized

cost of cylinders in the assessable value of finished goods manufactured is .

already decided by my predecessor vide Order-in-Appeal No. No.RAJ-EXCUS-
000—APP—085-2020 dated 31.07.2020. In the said Orcier—in—Appeal it was held as

under:

“6.6. Inview of my discussions above, I find that the value of cylinder/ repairing charges should
be added/ apportioned in the assessable value of the manufactured finished product as additional
consideration and the question’ of determination of the part of value to be amortized has to be
decided by the adjudicating authomy

6.9 I observe that at this stage correct determmanan of the demand is not possible.
Accordingly, I set aside the impugned order and remand the matter to the adjudicating authority
1o re-determine the quantum of demand gnly on the amortized cost in respect of mumber of

, pouches manufactured and sold to their cusiomer. The appeal is allowed by way of remand to the
adjudicating cuthority in the above terms.”

8. From the above order, it is evident that the matter was remanded back to

the adjudicating authority to re-determine the quantum of demand only on the

amortized cost in respect of number of pouches manufactured: and sold to their .

customer. In the present case, I observe, though the appellant had produéed the

TVhghQrtized cost duly cemﬁed by a Charted Accountant ‘the adjudicating -
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‘authority has not considered the same m;::rely because the appellant was not
able to produce a certificate issued by the Cost Accountant and confirmed that
the demand on the entire cost of cylinders. Thus, the adjudicating authority'has'
traversed beyond the scope of the remand order and arbitrarily confirmed the

demand on the full value of cost of cylinders. The inference drawn by the

 adjudicating authority, that as per Circular No. 170]4/ 96-Central Excise dated

23.01.1996 only Cost Accountant certificate is acceptable, is erroneous in as
much as the said circular clarified that in cases where there is difficulty in
apportionment of the cost of pattern, the apportionment can be made depending
upon the expected life and capability of pattern and the quantity of casting that

can be manufactured from it. and suggested that a certificate from a Cost

. Accountant may be accepted. In the present case, the appellant was able to give

the apportionment and that too duly endorsed by the manufacturer of the
cylinder and Chartered Accountant and, t-herefore, the adjudicating authority
oughtl to have considered the same without insisting for a Cost Accountant
certificate. I find that the adjudicéting authority has failed to follow the direcﬁon
contained in Order-in-Appeal as he failed in determining the amortized cost of
cylinder and, therefore, the demand of duty is requlired to be set aside and the

matter needs to be remanded back to the adjudicating authority for re-

. quantifying ‘the same. The adjudicating _authority is hereby directed to re-

quantify the demand based on the data provided by the appellant and the same
should be discarded only if the contrary is proved.

9. In view of above, 1 set aside the inipugned order confirming the demand

and imposing penalty and allow the appeal by way of remand to the adjudicating

‘ authority. i
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10. The appeal filed by the Appellant is disposed off as above by way of
remand.‘ wTa / Attested ' ‘
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Superintendent (ra wara Rig/ SHIdPRATAP SINGH)
Central GST (Appeals) agad (3fdien)/Commissioner (Appeals)
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